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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NORTH CAROLINA 

WESTERN DIVISION 
CASE NO. 5:21-cv-00365-BO 

 
STEPHEN R. PORTER, PH.D., 
 
   Plaintiff, 
 
 v. 
 
BOARD OF TRUSTEES OF NORTH 
CAROLINA STATE UNIVERSITY, W. 
RANDOLPH WOODSON, MARY ANN 
DANOWITZ, JOY GASTON GAYLES, 
JOHN K. LEE, AND PENNY A.  
PASQUE, individually and in their 
official capacities, 
 
   Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
      

 
 

PLAINTIFF’S RESPONSE TO 
DEFENDANTS’ MOTION TO 

DISMISS 
 

 

 

NATURE OF THE CASE 

 Plaintiff Stephen Porter, a tenured professor in the Department of 

Educational Leadership, Policy, and Human Development at North Carolina State 

University, has expressed on multiple occasions his disagreement with what has 

become the prevailing orthodoxy on many college campuses: namely, that “social 

justice” considerations must take precedence over academic rigor and academic 

freedom. In retaliation, Defendants systematically excluded Plaintiff from 

departmental programs and activities that are critical to his job success. 
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Defendants – aware that they cannot simply demote or terminate someone for 

saying things they don't like without running afoul of the First Amendment – have 

made an end-run around the Constitution by placing Plaintiff in a “rubber room” 

where he can have no meaningful role in his department, including in the 

recruitment and advising of PhD students, which is an essential aspect of his job.  

 Defendants argue that their isolation and marginalization of Plaintiff does 

not constitute the kind of adverse action necessary to show retaliation, and that 

Plaintiff’s speech is not entitled to First Amendment protection. Accordingly, they 

argue, Plaintiff’s lawsuit must be dismissed. To the contrary, this case is a matter of 

great public significance.  Public universities increasingly apply the proverbial 

“death by a thousand cuts” to faculty who refuse to bow down to prevailing campus 

orthodoxy in order to avoid the scrutiny that would come with taking a single 

drastic action to repress free expression. The result has been a terrible chilling 

effect on the speech of faculty members, one that has greatly impoverished 

discourse at institutions that are supposed to be the quintessential marketplace of 

ideas. To ensure that faculty remain free to express themselves on matters of public 

concern, this Court should deny Defendants’ motion.  

STATEMENT OF THE FACTS 

 Since 2011, Plaintiff has taught statistics and research methods in the 

Department of Educational Leadership, Policy, and Human Development (ELPHD) 

within the College of Education at NCSU. (D.E. 1 ¶ 1). In recent years, he has 

become increasingly outspoken about his concern that universities, including 
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NCSU, are prioritizing “social justice” issues over academic freedom and academic 

rigor. (D.E. 1 ¶ 19). This view puts Plaintiff at odds with the prevailing orthodoxy in 

higher education today, which is that academic freedom and academic rigor should 

in fact take a back seat to “social justice” issues.  

 This case concerns three instances of expression that have led Defendants to 

isolate and marginalize Plaintiff within ELPHD, severely compromising his ability 

to fulfill his job duties and putting his career at risk. First, at a department meeting 

in Spring 2016, Plaintiff expressed his concerns with a proposal to add a question 

on diversity to student course evaluations. (D.E. 1 ¶ 20). This led some of Plaintiff’s 

colleagues to complain about him on a departmental climate survey the following 

year. (D.E. 1 ¶ 24).  

 In Spring 2018, Plaintiff drew attention to an article in a major national 

trade publication, Inside Higher Ed, about the fact that one of the finalists for a 

faculty position at NCSU had a history of misconduct at his previous institution. 

Plaintiff was concerned that NCSU was cutting corners on the hiring process in 

order to diversify the faculty. (D.E. 1 at ¶¶ 33–37). 

 Finally, in September 2018, Plaintiff published a post on his personal blog 

expressing his view that the Association for the Study of Higher Education — an 

organization not affiliated with NCSU — had become, in Plaintiff’s words, a “woke 

joke” by prioritizing “social justice” topics at its most recent conference. (D.E. 1 ¶ 

47).  

Case 5:21-cv-00365-BO   Document 22   Filed 01/14/22   Page 3 of 29



 
 

4 
 

 In response to his expression of unpopular views, Defendant Pasque removed 

Plaintiff from the Higher Education Program Area within the ELPHD department. 

This resulted in Plaintiff’s near-total exclusion from all Higher Education activities, 

including activities critical to his ability to recruit and advise PhD students, which 

is an essential aspect of his job. (D.E. 1 ¶¶ 78–79). Even after Defendant Pasque left 

NCSU, Defendants continued to exclude Plaintiff from the Higher Education 

Program Area and from important doctoral activities. (D.E. 1 ¶¶ 85–86, 104, 106). 

Moreover, Defendants created a new Program Area of Study (a category relating 

exclusively to the PhD program and distinct from the Program Areas, D.E. 1 ¶ 17) 

within the department and invited every single faculty member in the existing 

Program Area of Study except for Plaintiff to join. (D.E. 1 ¶ 110).  

 As a result of Defendants’ actions, Plaintiff has been removed from the 

Higher Education Program Area and has been siloed in a Program Area of Study 

that is drained of faculty, students, and resources. This has severely compromised 

his ability to perform critical job duties — such as advising PhD students — and 

has left his future at NCSU in serious jeopardy. 

ARGUMENT 

I. Plaintiff’s Complaint States Claims Against Defendants Board of 
Trustees and Woodson  

Each Defendant is personally liable for depriving Plaintiff of his 

constitutional rights. A § 1983 defendant is liable when he acted personally in the 

alleged wrongs; liability cannot be predicated solely under respondeat superior. See 

Monell v. Dep’t of Soc. Servs., 436 U.S. 658 (1978); Vinnedge v. Gibbs, 550 F.2d 926, 
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928 (4th Cir. 1977). “[T]o establish personal liability in a § 1983 action, it is enough 

to show that the official, acting under color of state law, caused the deprivation of a 

federal right.” Kentucky v. Graham, 473 U.S. 159, 166 (1985). 

The Board of Trustees and Defendant Woodson are personally involved in 

violating Plaintiff’s constitutional rights because they are NCSU’s ultimate 

decision-makers and policymakers. They are the governing body of NCSU and 

Chancellor, respectively, and thus responsible for the administration of NCSU, 

including but not limited to NCSU’s compliance with laws, rules, regulations, and 

requirements. (D.E. 1 ¶¶ 7–8). Consequently, they are necessarily responsible for 

the vague and ambiguous “collegiality” regulations under which the Individual 

Defendants pretextually deprived Plaintiff of employment opportunities and 

benefits, as well as the vague and ambiguous grievance procedures pursuant to 

which Plaintiff was deprived of relief at the university level. As such, they are 

personally liable for enabling the other Defendants’ discriminatory and retaliatory 

acts. As all of the Defendants are personally liable under § 1983, the Court should 

deny Defendants’ Motion on this point. 

II. The Eleventh Amendment Does Not Bar Plaintiff’s Official-
Capacity Claims for Injunctive and Declaratory Relief Against the 
Defendants Under Section 1983.  

The Eleventh Amendment does not prevent Plaintiff from recovering 

damages, including monetary damages, against Defendants in their individual 

capacities. Graham, 473 U.S. 159; Smith v. Wade, 461 U.S. 30, 35 (1983). Further, 

Plaintiff may obtain prospective relief against the Defendants because he sued them 
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in their official capacities. Ex parte Young, 209 U.S. 123 (1908). This includes 

injunctive and declaratory relief. (D.E. 1 ¶¶ 123–27); Green v. Mansour, 474 U.S. 64 

(1985). Plaintiff is, thus, entitled to declaratory and injunctive relief as well as 

monetary damages against Defendants. 

III. Plaintiff’s Complaint States a Claim for First Amendment 
Retaliation. 
 
a. Defendants took multiple materially adverse actions against 

Plaintiff. 

Defendants erroneously claim that Plaintiff must show he suffered a 

demotion, or something else causing a significant change in benefits, in order to 

demonstrate retaliation. Defendants have removed Plaintiff from the Higher 

Education Program Area, excluded him from activities critical to the recruitment 

and retention of PhD advisees, and ultimately siloed him in a program area of study 

slowly being bled to death of resources.  Defendants claim they can do this if they 

want, because it is supposedly not the type of adverse employment action necessary 

to support a claim of First Amendment retaliation.  Rather, Defendants aver, 

Plaintiff has not suffered an adverse employment action because he has not “been 

disciplined, demoted, or terminated and has not suffered a decrease in salary or any 

other benefits.” (D.E. 16 at 15).  

In so arguing, Defendants all but ignore the Supreme Court’s decision in 

Burlington & Northern Santa Fe Railway v. White, 548 U.S. 53 (2006), despite 

White being the primary authority controlling what types of employment actions 

give rise to claims of retaliation. In White, the Supreme Court held that in Title VII 

Case 5:21-cv-00365-BO   Document 22   Filed 01/14/22   Page 6 of 29



 
 

7 
 

retaliation claims, an employment action is “materially adverse” — and thus 

potentially retaliatory — if it “well might have dissuaded a reasonable worker from 

making or supporting a charge of discrimination.” Id. at 68. The Fourth Circuit has 

held that “[t]he standard for proving a materially adverse action in the Title VII 

retaliation context … is similar to the standard for demonstrating an adverse action 

in the First Amendment retaliation context.” Feminist Majority Fdn. v. Hurley, 911 

F.3d 674, 697 n.12 (4th Cir. 2018); see also Constantine v. Rector & Visitors of 

George Mason Univ., 411 F.3d 474, 500 (4th Cir. 2005) (“[F]or purposes of a First 

Amendment retaliation claim under § 1983, a plaintiff suffers adverse action if the 

defendant’s allegedly retaliatory conduct would likely deter a person of ordinary 

firmness from the exercise of First Amendment rights.”) 

The White standard is “decidedly more relaxed” than the “adverse 

employment action” standard put forth by Defendants. Hinton v. Va. Union Univ., 

185 F. Supp. 3d 807, 828 (E.D. Va. 2016) (quoting Crawford v. Carroll, 529 F.3d 

961, 973-74 (11th Cir. 2008)). Defendants removed Plaintiff from the Higher 

Education Program Area, severely marginalizing him within his department, and 

excluded him almost entirely from the doctoral activities that are central to his 

ability to recruit and advise PhD students. (D.E. 1 ¶¶ 78–79). They barred him from 

attending PhD recruitment activities, PhD admissions meetings, and even from 

participating in an important evaluation process for his own PhD advisees. (D.E. 1 

¶¶ 85–104). And most recently, Defendants created a new program area of study 

within the department and invited every faculty member in Plaintiff’s existing 
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program area of study except for Plaintiff to join. This left Plaintiff to languish in a 

program area of study drained of students and starved for resources. (D.E. 1 ¶¶ 

107–15). These actions are more than sufficient to sustain a claim of retaliation 

under White and its progeny. See, e.g., White, 548 U.S. at 69 (“excluding an 

employee from a weekly training lunch that contributes significantly to the 

employee’s professional advancement might well deter a reasonable employee from 

complaining”); Hinton, 185 F. Supp. 3d at 833 (denying employee the right to take 

classes at the university was plausibly a materially adverse action). 

Courts may also consider the “combined effect of alleged events” when 

evaluating material adversity. Engler v. Harris Corp., 2012 U.S. Dist. LEXIS 

122167, *26–27 (D. Md. Aug. 28, 2012) (internal citations omitted). In Engler, for 

example, the court held that  

An objectively reasonable person could view the following combination of 
events … as materially adverse: (1) being restricted from attending weekly 
meetings where she received  assignments; (2) having two former male 
supervisors, from whom she had been transferred after completion of an 
internal investigation concerning gender issues, inform her new male 
supervisor that she was a “troublemaker”; and (3) having old, adverse, 
reports that were previously removed after an internal investigation ‘dredged 
up’ again by her new supervisor. 

Engler, 2012 U.S. Dist. LEXIS at *27–28. 

This is particularly significant because in recent years, public university 

employers have wised up to the fact that they cannot simply punish or demote 

faculty whose views do not align with the campus orthodoxy. Increasingly, 

universities have instead opted for a “death by a thousand cuts” strategy.  This is 
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exactly what Defendants have done here, effectively hollowing out a dissenting 

professor’s career from the inside, all while claiming “nothing to see here!”  

Around the country, politically unpopular faculty are prohibited from 

teaching required classes, removed from important committees, excluded from 

meetings at which matters of significance are discussed, and otherwise deprived of 

the kinds of opportunities that, cumulatively, ensure their careers will be stopped 

dead in their tracks.1 If these types of actions cannot be treated as materially 

adverse actions for the purpose of First Amendment retaliation claims, then public 

universities will have free reign to intimidate and silence faculty by slowly 

dismantling their careers brick by brick.  

Defendants cite a single, thirty-year-old Fifth Circuit case for the proposition 

that things like teaching assignments, pay increases, and other “administrative 

matters” do not constitute adverse employment actions in the university setting.  

(D.E. 16 at 15). But that case is an outlier — and opposing counsel also neglects to 

point out that it predates White by 15 years. Indeed, courts around the country 

have applied the White standard to find that these kinds of so-called 

“administrative” actions against professors amount to materially adverse actions.  

In Carlson v. University of New England, for example, the First Circuit —

citing White — ruled that when a professor’s “transfer to a new department led to a 

change in her teaching assignments, her removal from the [departmental] website, 

 
1 See, e.g., Lucinda Breeding, “Music Professor Files Suit Against UNT for Alleged Retaliation Over 
Racism Accusations,” Denton Record-Chronicle (Feb. 7. 2021), 
https://dentonrc.com/education/higher_education/music-professor-files-suit-against-unt-for-alleged-
retaliation-over-racism-accusations/article_3b78065d-d11e-5220-a77f-eb4274f1aa38.html.  
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and her removal as an advisor to [departmental] students … a jury could find that 

the ‘disparity in duties’” made the transfer an adverse employment action. Carlson 

v. Univ. of New England, 899 F.3d 36, 44 (1st Cir. 2018). And while Defendants 

argue that Plaintiff’s removal from the Higher Education Program Area did not 

reduce the number of students he was advising or his ability to gain new advisees 

(D.E. 16 at 10), that is a question of fact to be resolved following appropriate 

discovery, not a question of law to be resolved at the motion to dismiss stage.  

In Patane v. Clark, the Second Circuit held that an employee’s allegation that 

her employer “conspired to ‘not give [her] work’ in order to ‘make her leave’” met the 

White standard: “Any reasonable employee that believed that her employers would 

engage in a concerted effort to drive her from her job if she engaged in Title VII 

protected activity would think twice about doing so.” Patane v. Clark, 508 F.3d 106, 

116 (2d Cir. 2007). See also Aslin v. Univ. of Rochester, 2019 U.S. Dist. LEXIS 

146873, *14–15 (N.D.N.Y. Aug. 28, 2019) (internal citations omitted) (finding 

excessive criticism and exclusion from important meetings to be materially adverse 

and noting that “fear of employer-sponsored isolation might well influence an 

employee's decision whether to make or support a charge of discrimination”); Cravey 

v. Univ. of N.C. at Chapel Hill, 2018 U.S. Dist. LEXIS 158890, *14 (M.D.N.C. Sept. 

18, 2018) (holding that “reduced opportunities for promotion and professional 

development caused by Defendants’ alleged lack of assignments to Plaintiff” 

constituted plausible allegation of retaliatory conduct); Gentry v. Jackson St. Univ., 

161 F. Supp. 3d 418, 423 (S.D. Miss. 2015) (professor’s allegation that she was 
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removed from her position as coordinator of the master’s program “could well 

qualify as an adverse employment action”). 

Finally, we can dispense with Defendants’ argument that the changes made 

to Plaintiff’s job — the exclusion from meetings, important PhD recruitment events, 

etc. — were made simply to better reflect the fact that Plaintiff did not supervise 

Master’s students.  Defendants admit that the changes to Plaintiff’s job 

assignments and responsibilities were made because of Plaintiff’s conduct, not 

because of PhD vs. Master’s issues. They write that “it was Plaintiff’s behavior 

toward his colleagues and his failure to respond to student complaints — not any 

alleged expression of protected speech — which served as a basis for the actions 

about which he now complains.” (D.E. 16 at 3). Thus, the Court should disregard 

Defendants’ later suggestion that Plaintiff was removed from the Higher Education 

Program Area simply because it pertained primarily to Master’s students. (D.E. 16 

at 8). Not only was this not true in practice, see D.E. 1 ¶ 103, but it is belied by 

Defendants’ admission that the changes were made because of his “conduct” – 

conduct that was expression protected by the First Amendment.  

b. Plaintiff’s speech addressed a matter of public concern. 

“The First Amendment protects not only the affirmative right to speak, but 

also the ‘right to be free from retaliation by a public official for the exercise of that 

right.’” Adams v. Trs. of the Univ. of N.C. – Wilmington, 640 F.3d 550, 560 (4th Cir. 

2011) (quoting Suarez Corp. Indus. v. McGraw, 202 F.3d 676, 685 (4th Cir. 2000)). 
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This includes the right of public employees to express their views on matters of 

public concern.  

Far from being matters of purely internal policy, questions about how to 

balance “social justice” goals with freedom of speech, academic freedom, and 

academic rigor are issues that are roiling the country and that have a significant 

impact on the field of higher education.2 Plaintiff’s speech took place against the 

backdrop of this national debate. If faculty are not free to express their views on 

these critical questions in the actual situations in which they arise, then public 

discussion and understanding of these issues will be greatly impoverished.  

As Defendants note, three separate instances of speech by Plaintiff gave rise 

to his allegation of First Amendment retaliation. The first was Plaintiff’s criticism 

of a proposal to include a diversity question on faculty evaluations. (D.E. 1 ¶¶ 20–

32). Questions of whether and how faculty should be evaluated based on — and 

thus, required to alter their scholarship and teaching to reflect —  their 

 
2 See, e.g., Debra Cassens Weiss, “UIC Law Prof Must Receive Online Diversity Training, Coaching 
Before Classroom Return, Letter Says” ABA Journal (Dec. 21, 2021), 
https://www.abajournal.com/news/article/law-prof-must-receive-online-diversity-training-coaching-
before-classroom-return-letter-says; Sophia A. Nelson & Christina Crenshaw, “How to Remedy the 
Campus Groupthink that Targeted Us,” RealClearPolitics (Dec. 15, 2021), 
https://www.realclearpolitics.com/articles/2021/12/15/how_to_remedy_the_campus_groupthink_that_
targeted_us.html; Carly Mayberry, “University of Oklahoma’s Anti-Racist Workshop Training 
Violates Free Speech, Nonprofit Says,” Newsweek (June 23, 2021), 
https://www.newsweek.com/university-oklahomas-anti-racist-workshop-training-violates-free-
speech-nonprofit-says-1603580; Laura Meckler, “California Looks to De-Track Math Classes in 
Racial Equity Quest,” Wash. Post (June 4, 2021), 
https://www.washingtonpost.com/education/2021/06/04/california-math-class-detrack-race-equity;  
Jessica Ruf, “In the Face of Hate, Public Universities Struggle to Balance Inclusivity, Free Speech,” 
Diverse Issues in Higher Education (June 23, 2020), https://www.diverseeducation.com/campus-
climate/article/15107147/in-the-face-of-hate-public-universities-struggle-to-balance-inclusivity-free-
speech; Jeremy Bauer-Wolf, “Students Say Diversity is More Important Than Free Speech,” Inside 
Higher Ed (Mar. 12, 2018), https://www.insidehighered.com/news/2018/03/12/students-value-
diversity-inclusion-more-free-expression-study-says. 
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commitment to diversity is an issue that affects the nature and quality of higher 

education and is of significant public concern. See, e.g., Scallet v. Rosenblum, 911 F. 

Supp. 999, 1017 (W.D. Va. 1996) (professor’s discussion of diversity issues in faculty 

meetings “cannot be said to relate to matters solely of institutional or 

personal concern since it also speaks to the general debate on multiculturalism that 

currently thrives in all quarters of American society.”)  

The second statement at issue was an email Plaintiff sent about an article 

published in Inside Higher Ed concerning NCSU’s hiring practices. (D.E. 1 ¶¶ 33–

46). Inside Higher Ed is a trade publication that describes itself as “the leading 

source for the latest news, analysis, and services for the entire higher education 

community.”3 That article4 detailed concern about the “unusual secrecy” 

surrounding the candidacy of former Ohio State University professor Terrell 

Strayhorn for a position in NCSU’s school of education after Strayhorn had 

allegedly been fired from OSU over financial misconduct. It noted, in particular, 

that a number of faculty at NCSU and beyond were concerned about the lack of 

rigor and transparency in the hiring process surrounding Strayhorn, but they 

feared speaking out because “of possible retaliation.”5 The question of whether a 

state-funded university ignores serious misconduct on the part of a potential 

employee in an effort to check off certain diversity hiring boxes is a matter of public 

 
3 See https://about.insidehighered.com (last visited Dec. 30, 2021).  
4 Colleen Flaherty, “Questions About Job Candidate’s Past,” Inside Higher Ed (Apr. 11, 2018), 
available at https://www.insidehighered.com/news/2018/04/11/anonymous-faculty-members-nc-state-
object-job-candidate-who-was-ousted-ohio-state.  
5 Id. 

Case 5:21-cv-00365-BO   Document 22   Filed 01/14/22   Page 13 of 29



 
 

14 
 

concern. So, for that matter, is the question of whether fear of retaliation cowed into 

silence those who otherwise might have expressed concern.  In light of what has 

happened to Plaintiff, that fear was clearly well-grounded.  

The final statement for which Plaintiff faced retaliation was a blog he posted 

to his personal website concerning the politicization of the annual conference of the 

Association for the Study of Higher Education (ASHE). (D.E. 1 ¶¶ 47–52). Citing a 

colleague’s work, Plaintiff’s blog noted that the most recent ASHE conference 

program included many more instances of terms such as “diversity,” “identity,” and 

“critical race” than any terms related to quantitative research. This is clearly a 

criticism of the direction in which the field of higher education has moved in recent 

years — a criticism that has been echoed by scholars and journalists in publications 

around the country. See, e.g., Jeremiah Poff, “Hundreds of Mathematicians Warn 

Against Social-Justice Based Math Standards,” Wash. Examiner (Dec. 6, 2021), 

https://www.washingtonexaminer.com/restoring-america/community-

family/hundreds-of-mathematicians-warn-against-social-justice-based-math-

standards.  

However, Defendants instead characterize Plaintiff’s blog as a personal, 

work-related grievance. They claim that Plaintiff’s post cited an exchange with a 

“colleague,” focusing on that term as evidence that this was an internal matter 

despite the fact that the individual referenced in Plaintiff’s post never worked at 

NCSU. They further claim that Plaintiff’s post was nothing more than a “personal 

grievance” because Plaintiff admitted he stopped attending ASHE because of its 
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declining quality. (D.E. 16 at 21–22). The idea that Plaintiff’s public blog post about 

the politicization of a conference is internal employee speech rather than speech as 

a citizen on a matter of public concern strains all credulity. Indeed, Plaintiff’s blog 

post on this topic drew so much national attention that the president of ASHE 

herself took time to address it in her keynote speech to educators from around the 

country. (D.E. 1 ¶ 66). 

Other factors also demonstrate that Plaintiff’s speech was indeed of public 

concern, rather than a private employment grievance. Plaintiff “stood to gain little 

personally” from airing his concerns.  See Thompson v. City of Starkville Miss., 901 

F.2d 456, 465 (5th Cir. 1990). For example, Plaintiff does not even personally attend 

meetings of the ASHE, the organization he criticized in his blog post. Rather, 

Plaintiff’s interest was in drawing attention to what he perceives as a dangerous 

politicization of higher education that threatens academic freedom and academic 

rigor, not only at NCSU but beyond.  

Plaintiff’s speech also concerned matters “related to scholarship or teaching,” 

which the Fourth Circuit has ruled may be treated as matters of public concern 

even when made pursuant to a professor’s employment. Adams v. Trs. of the Univ. 

of N.C. – Wilmington, 640 F.3d 550, 563–64 (4th Cir. 2011). In Demers v. Austin, the 

Ninth Circuit considered whether a professor’s proposed “7-Step Plan” to 

restructure hiring in the journalism school to focus more on professionals and less 

on academics was speech “related to scholarship and teaching.” Demers v. Austin, 

746 F.3d 402 (9th Cir. 2014). The court held that the 7-Step Plan was related to 
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scholarship and teaching because, if implemented, it would have altered the nature 

of what was taught at the school as well as the composition of the faculty. Id. at 415. 

The court further held that the 7-Step Plan addressed a matter of public concern 

because it “contained serious suggestions about the future course of an important 

department of” a major state institution. Id.  at 417.  

Like the plaintiff in Demers, Plaintiff’s speech concerned the nature of what 

is taught at NCSU (in particular, the degree to which faculty should be required to 

alter their teaching to focus more on diversity and equity) and the composition of 

the faculty (in particular, the degree to which the normal hiring process should 

yield to the goal of diversifying the faculty). Moreover, Plaintiff’s speech addressed 

an issue at the heart of a current and “passionate political and social debate.” 

Meriwether v. Hartop, 992 F.3d 492, 507 (6th Cir. 2021).  

In Meriwether, the Sixth Circuit ruled that a public university professor’s 

refusal to use gender-identity-based pronouns in the classroom was expression on a 

matter of public concern. In reaching its decision, the Court relied heavily on the 

fact that the debate over pronouns “has been in the news on many occasions and 

‘has become an issue of contentious political . . . debate,’” id. at 508, and on the fact 

that the university itself “appears to think this pronoun debate is a hot issue,” given 

its refusal to allow the professor to include a statement about his beliefs on gender 

identity on his syllabus. Id. at 509. Here, Plaintiff’s speech similarly addresses an 

issue at the heart of an ongoing political and social debate: the politicization of the 

field of education, in particular the ascendancy of a highly dogmatic, identity-
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focused vision of “social justice.”  Like the pronoun issue, this is an issue that has 

dominated the news in recent years.6  

c. Plaintiff’s right to free speech was not outweighed by NCSU’s 
need to promote the efficient operation of its degree programs. 
 

Defendants contend that even if Plaintiff’s speech was on a matter of public 

concern, his free speech rights were outweighed by NCSU’s need to provide effective 

and efficient services to the public.  See McVey v. Stacy, 157 F.3d 271, 278 (4th Cir. 

1998). Their argument on this point boils down to this:  Because Plaintiff’s speech 

caused some of his colleagues and students to dislike him, the university had an 

overarching interest in avoiding “negative interpersonal relationships,” i.e. hurt 

feelings. These hurt feelings, Defendants aver, outweighed Plaintiff’s interest in 

speaking his mind on important issues affecting higher education and society at 

large. (D.E. 16 at 23). 

As an initial matter, the “State’s burden in justifying” a particular 

employment action varies depending upon “the nature of the employee’s 

expression.” Connick v. Myers, 461 U.S. 138, 150 (1983). Here, Plaintiff’s speech 

addresses issues at the heart of a raging debate about the nature of American 

 
6 See, e.g., Alek Kundla, “Ohio State’s Wasteful and Divisive Commitment to ‘Diversity, Equity, 

and Inclusion,” National Review (Dec. 28, 2021), https://www.nationalreview.com/2021/12/ohio-
states-wasteful-and-divisive-commitment-to-diversity-equity-and-inclusion; Erica L. Green, “New 
Leader Pushes Teachers’ Union to Take on Social-Justice Role,” N.Y. Times (Dec. 12, 2021), 
https://www.nytimes.com/2021/12/12/us/politics/teachers-union-becky-pringle.html; Lawrence 
Krauss, “How ‘Diversity’ Turned Tyrannical,” Wall St. J. (Oct. 20, 2021), 
https://www.wsj.com/articles/diversity-tyrannical-equity-inclusion-college-marginalized-race-
11634739677.  
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education that is currently roiling society. And Plaintiff, a professor of higher 

education, is in a unique position to contribute to this debate.  

Defendants cite Connick v. Myers for the proposition that a government 

employer need not tolerate speech that “destroy[s] close working relationships.” 

Connick, 461 U.S. at 154. The plaintiff in Connick, an assistant district attorney, 

was terminated when — unhappy with being transferred — she distributed a 

questionnaire to her colleagues concerning workplace issues such as office transfer 

policy and office morale. The Court held that while most of her questionnaire did 

not address matters of public concern, one question — concerning whether 

employees felt pressured to participate in political campaigns — did.  However, the 

Court held that the government’s interest in maintaining workplace order 

outweighed the plaintiff’s interest in distributing the questionnaire, finding that the 

plaintiff was clearly motivated by her frustration with office transfer policy rather 

than by broader societal concerns. Id.  

Dr. Porter, by contrast, was commenting on issues that are the subject of 

intense national debate. Some of his commentary was not even about his own 

employer, but rather about a national higher education organization.  Even his 

commentary about his employer, in the case of the Strayhorn article, was about a 

matter that had already drawn national media attention. Dr. Porter had and has a 

strong interest in speaking out on matters at the heart of the debate over higher 

education in America. 
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By contrast, Defendants’ interest in restricting a university professor’s 

expression of political views to maintain workplace harmony is relatively limited. 

Indeed, in a case cited by Defendants themselves, the Fourth Circuit noted that a 

government employer’s interest in restricting speech in the name of employee 

morale exists “on a spectrum ‘from university professors at one end to 

policemen at the other’” (emph. added).  Maciarello v. Sumner, 973 F.2d 295, 300 

(4th Cir. 1992) (quoting Jurgensen v. Fairfax Cty., 745 F.2d 868, 880 (4th Cir. 1984). 

In Jurgensen, a case that – like Maciarello – involved speech by police officers, the 

Fourth Circuit explained that “State inhibition of academic freedom is strongly 

disfavored (emph. added).  In polar contrast is the discipline demanded of, and 

freedom correspondingly denied to policemen.” Jurgensen, at 880 (internal citations 

omitted).  

 Moreover, if the court were to adopt Defendants’ “negative interpersonal 

relationships” standard, it would mean that any employee who expressed unpopular 

opinions on matters of public concern could be excluded from public employment. 

Given American society’s increasing polarization and people’s increasing tendency 

to demonize and shun those with whom they disagree politically,7 this exception 

would quickly swallow the rule. The fainting-couch culture of our contemporary 

society, in which adults increasingly claim to be “harmed” by working or learning 

 
7 See, e.g., Christie Aschwanden, “Why Hatred and ‘Othering’ of Political Foes Has Spiked to 

Extreme Levels,” Scientific American (Oct. 29. 2020), 
https://www.scientificamerican.com/article/why-hatred-and-othering-of-political-foes-has-spiked-to-
extreme-levels; Tovia Smith, “Dude, I’m Done: When Politics Tears Families and Friendships Apart,” 
NPR.org (Oct. 27, 2020), https://www.npr.org/2020/10/27/928209548/dude-i-m-done-when-politics-
tears-families-and-friendships-apart (noting that “A recent survey shows just how much the nation's 
bitter political divide is causing social splintering”). 
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alongside people with whom they disagree, cannot mean that a university can 

legitimately exclude people who express unpopular views on matters of public 

concern from public employment in the name of vague notions of workplace 

harmony.  

For example, Defendants justify their actions against Plaintiff because of his 

alleged refusal “to engage in a community discussion to address student concerns” 

over a brief blog he posted on his personal website. His blog expressed concern that 

a major professional organization in higher education was elevating “social justice” 

issues over academic rigor. (D.E. 16 at 23). 

As an initial matter, Plaintiff did not refuse to engage in such a discussion: 

he requested more information about the nature of the proposed discussion and 

offered in the meantime to speak personally with any students or faculty who were 

upset by his blog. (D.E. 1 ¶ 68). Defendants refused to provide Plaintiff with 

additional information. This is hardly “objectionable and disruptive conduct” on 

Plaintiff’s part. (D.E. 16 at 23).  Indeed, whose conduct was actually “objectionable 

and disruptive” in this situation? Was it Plaintiff, who published on his personal 

website a brief blog comparing the relative prevalence of particular terms in 

sessions at the ASHE conference? Or was it Defendants, who attempted to require 

Plaintiff to participate in a public struggle session to placate a small number of 

graduate students upset by Plaintiff’s wholly reasonable expression of his personal 

opinion?  
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Defendants further try to justify their actions because Plaintiff once used 

profanity in a faculty meeting — wholly failing to mention that this isolated 

incident was a response to Defendant Pasque’s repeated efforts to remove him from 

the Higher Education Program Area. (D.E. 16 at 23). Defendant Pasque first 

proposed that Plaintiff leave the Higher Education Program Area in April 2018, in 

response to Plaintiff's comments about the Inside Higher Ed article. (D.E. 1 ¶ 41). 

When she proposed it a second time in a September 2018 faculty meeting following 

his “Woke Joke” blog, (D.E. 1 ¶ 56), Plaintiff was deeply frustrated by Pasque’s 

obvious efforts to retaliate against him for the views he expressed, and he exclaimed 

“give me a fucking break, folks.” (D.E. 1 ¶ 60).  In other words, Plaintiff’s single, 

solitary use of profanity was a reaction to, not a cause of, Defendant Pasque’s efforts 

to isolate and marginalize him.  

Defendants attempt to imply that there is more to their concerns about Dr. 

Porter than these instances of protected speech, alleging that Defendant Pasque 

“had counseled him approximately four times about his behavior towards 

colleagues,” after which he “continued” that behavior and “even used profanity” in a 

departmental meeting. (D.E. 16 at 23). However, the only behavioral matters 

Defendant Pasque ever raised with Plaintiff were (1) his objection to the diversity 

question, (2) his email regarding the Inside Higher Ed article, and (3) his isolated 

use of profanity in response to her repeated efforts to remove him from the Higher 

Education Program Area for his protected expression.  
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In reality, what Defendants actually find “objectionable and disruptive” is 

that Plaintiff holds, and freely expresses, views at odds with the prevailing 

orthodoxy in higher education. That is why they have sought to exclude him from 

critical meetings and activities, limit his role in advising students, and maroon him 

in a dying program area where he cannot obtain the resources and advisees 

necessary for a viable career in academia.   

d. There is a clear causal connection between Plaintiff’s 
protected speech and Defendants’ actions. 

Defendants argue that Plaintiff’s Complaint makes clear that their actions 

against him were based not on his protected speech, but rather on his criticism of 

the diversity question, his email about the Inside Higher Ed article, and his “Woke 

Joke” blog — that is to say, the very things Plaintiff argues do constitute protected 

speech. In other words, this is nothing more than a repetition of Defendants’ 

argument that Plaintiff’s speech was not protected, which has been discussed fully 

above.  

Defendants further argue that the timing of Defendants’ actions negates the 

possibility of a causal connection between those actions and Plaintiff’s speech —

despite already having acknowledged, on the very same page, that the three 

incidents Plaintiff cites in his Complaint are “why he was removed from the Higher 

Education Program Area.” (D.E. 16 at 25). Defendants rely on two Fourth Circuit 

cases holding that when a plaintiff relies on “temporal proximity alone” 

(emphasis added) to demonstrate causation, the temporal proximity must be close. 
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See Penley v. McDowell Cty. Bd. of Educ., 876 F.3d 646, 656 (4th Cir. 2017); Pascual 

v. Lowe’s Home Ctrs., 193 Fed. App’x 229, 233 (4th Cir. 2006).  

Plaintiff has never argued, however, that temporal proximity alone 

establishes the causal connection between his speech and Defendants’ actions. In 

threatening to remove Plaintiff from the Higher Education Program Area, 

Defendant Pasque explicitly cited the three instances of expression at issue and 

stated that if Plaintiff “fail[ed] to repair the relationships among faculty in the 

Higher Education program” or displayed a “lack of collegiality” again, she would 

remove him from the Higher Education Program Area. (D.E. 1 ¶¶ 62–64). And in 

her July 2019 letter ultimately removing Plaintiff from the Higher Education 

Program Area, Defendant Pasque explicitly cited concerns about the lack of 

progress made on “communication between faculty” in the program area. (D.E. 1 ¶ 

78). And then, when Plaintiff complained to Defendant Lee about his ongoing 

exclusion not only from the program area but also from a wide range of doctoral 

activities, Defendant Lee cited Defendant Pasque’s letter as the reason for this 

widespread exclusion. (D.E. 1 ¶ 98).  

Defendants’ weak and inapposite protests notwithstanding, it is crystal clear 

that Plaintiff was removed from the Higher Education Program Area and 

systematically excluded from doctoral activities because of the three instances of 

speech at issue in this case.  
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e. The individual defendants are not entitled to qualified 
immunity. 
 

The doctrine of qualified immunity is intended to shield public officials from 

liability for discharging their duties in good faith. See, e.g., Pierson v. Ray, 386 U.S. 

547, 555 (1967) (“A policeman’s lot is not so unhappy that he must choose between 

being charged with dereliction of duty if he does not arrest when he has probable 

cause, and being mulcted in damages if he does.”) Defendants instead use the 

doctrine as a sword to avoid accountability for penalizing Plaintiff for his 

constitutionally protected speech deliberately and in bad faith. This court should 

not permit Defendants to abuse the doctrine of qualified immunity in this manner.  

It is clearly established that free speech is of particular importance on college 

and university campuses. See, e.g., Rosenberger v. Rector & Visitors of the Univ. of 

Va., 515 U.S. 819, 835 (1995) (finding that the danger of chilling speech is 

“especially real in the University setting, where the State acts against a background 

and tradition of thought and experiment that is at the center of our intellectual and 

philosophic tradition”); Healy v. James, 408 U.S. 169, 180 (1972) (internal citations 

omitted) (“[T]he precedents of this Court leave no room for the view that, because of 

the acknowledged need for order, First Amendment protections should apply with 

less force on college campuses than in the community at large. Quite to the 

contrary, ‘the vigilant protection of constitutional freedoms is nowhere more vital 

than in the community of American schools’”); Keyishian v. Bd. of Regents, 385 U.S. 

589, 603 (1967) (“The essentiality of freedom in the community of American 

universities is almost self-evident. … Teachers and students must always remain 
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free to inquire, to study and to evaluate, to gain new maturity and understanding; 

otherwise our civilization will stagnate and die.”) 

It is also clearly established in this Circuit that public university faculty have 

the right to speak on matters of public concern, even in the context of their 

employment. Adams v. Trs. of Univ. of N.C. – Wilmington, 640 F.3d 550 (4th Cir. 

2011) (holding that Supreme Court’s decision in Garcetti v. Ceballos did not apply to 

public university professor’s speech related to scholarship and teaching). Further, it 

is clearly established that the issues on which Plaintiff spoke out in this case — 

campus culture, academic freedom, racial issues — are matters of public concern. 

Adams, 640 F.3d at 565 (holding that topics such as “academic freedom, civil rights, 

[and] campus culture … plainly touched on issues of public, rather than private, 

concern.”)  

Defendants’ effort to escape these clear precedents by moving to a more 

granular level is simply an attempt to use qualified immunity as a sword, rather 

than a shield. See, e.g., Atwood v. Or. DOT, 2008 U.S. Dist. LEXIS 22369, *10–11 

(D. Or. Mar. 20, 2008) (“The purpose of qualified immunity is to protect government 

officials who have a reasonable, good faith basis for their actions, given their 

everyday, common sense understanding of the law. To suggest that a public 

employee could openly threaten and discriminate on the basis of religion, but be 

excused because he did not understand the exact parameters of a lawful 

investigation, would make qualified immunity more a sword than a shield.”)  
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There was no good-faith misunderstanding here about whether Plaintiff 

was speaking on a matter of public concern. Defendants did not like what Plaintiff 

had to say and they penalized him for it, pure and simple. They knew that what 

they were doing was wrong, the law is clear, and they should not escape 

accountability with a hollow claim to qualified immunity.  

IV. Plaintiff Is Entitled to Declaratory Judgment. 

The Declaratory Judgment Act, 28 U.S.C. § 2201, provides that “[i]n a case of 

actual controversy within its jurisdiction, … any court of the United States, upon 

filing of an appropriate pleading, may declare the rights and legal relations of any 

interested party seeking such declaration, whether or not further relief is or could 

be sought.” Plaintiff clearly alleges an actual and immediate controversy between 

himself and the Defendants, one which raises a federal question under 42 U.S.C. 

§1983. This unquestionably gives this Court jurisdiction over his request for a 

declaratory judgment. See, e.g., Volvo Constr. Equip. N. Am., Inc. v. CLM Equip. 

Co., 386 F.3d 581, 592 (4th Cir. 2004) (setting forth standard for jurisdiction over 

declaratory judgment actions).  

V. Plaintiff Has Stated a Claim for Injunctive Relief. 

A party seeking injunctive relief must make four showings: “that (1) it has 

suffered an irreparable injury; (2) remedies available at law are inadequate; (3) the 

balance of the hardships favors the party seeking the injunction; and (4) the public 

interest would not be disserved by the injunction.” PBM Prods., LLC v. Mead 

Johnson & Co., 639 F.3d 111, 126 (4th Cir. 2011). Plaintiff’s past and continued 
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exclusion from meetings and activities critical to his ability to both advise PhD 

students and recruit new advisees has already seriously harmed his career and, if 

not stopped, will cause irreparable harm. Damages cannot fully address the harm 

done: Defendants must be stopped from continuing to exclude and marginalize 

Plaintiff in this manner, otherwise the harm will continue.  

The balance of hardships warrants allowing Plaintiff to participate fully in 

his department’s doctoral program, and his full participation does not disserve the 

public interest. Therefore, injunctive relief is appropriate.    

CONCLUSION 

For the foregoing reasons, Plaintiff requests that this Court deny Defendants’ 

Motion to Dismiss.  

This the 14th day of January, 2022. 

/s/ Samantha K. Harris  
Samantha K. Harris  
ALLEN HARRIS LAW  
PO Box 673  
Narberth, PA 19072  
(860) 481-7899  
sharris@allenharrislaw.com  
PA Bar No. 90268  
Attorney for Plaintiff  

 
/s/ Jonathan A. Vogel  
Jonathan A. Vogel  
VOGEL LAW FIRM PLLC  
6000 Fairview Road  
South Park Towers, Suite 1200  
Charlotte, NC 28210  
(704) 552-3750  
Fax: (704) 552-3705  
jonathan.vogel@vogelpllc.com  
NC Bar No. 34266  
Local Civil Rule 83.1(d) Counsel for Plaintif 
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